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FORMS AND PROBLEMS OF LEGAL RECOGNITION

FOR MUSLIMS IN EUROPE'

Jhrgen S. Nielsen

The presence of Muslims in Europe is in itself not a new phénomenon,
but their presence in large:concentrations in the cities of Westerm
Europe is. With 2 million in France, 1.5 million in West Germany and
1T million in Britai.r12 and, more significantly perhaps, concentrations
of tens of thousands in jndividuwal cities throughout the continent,
there are inevitably implications not only of a Social and enonomic

nature but also legal implications.

The Muslims of Western Europe have over the last glecade been
engaged in extensive organizational activity. Some of this activity
has sprung from local, community hased organizations centred on small
mosques, sufi orders and nationality groupings. At the other end of

the scale has been the activity of '"mon-community oresanizations”

working at a natimmal and internatinnal 1e,vel3. Distinctions between
the two levels can be made more clearly in some countries tﬁan in
others, and in a few countries it cannot be made at all. In any case,
the distinction is becoming increasingly invalid as the two 1,e§relé
meet, interact and coordinate their activities and structures. One
inevitable consequence of these developments is that comparisons are
made with the parallel institutions of other religious communities,
and particularly with the Christian churches. Today all European
states regard themselv:s as being more or less secular, favouring no
one religion, guaranteeing freedom of worship and assembly to all
religions. So Muslims feel it to be particularly onerous that they
should not both as individuals g,nd as commmities share in the legal

privilerses of the Christian chuiches.

What such privileges consist of clearly varies from one country
to another. In, for example, Scandinavia and West Germany the
established churches' finances are secured through the tax-collecting
machinery of the state, 1In Germany it is passed on to the recognized

religious communities to administer independently, while in Denmark




the established church is part of the state. This automatically accords
those churches great material henefits to which the unrecognized
communities, be they Christian or Muslim, have no access. In such
commtries, where churches have recornition as corporate bodies in public
law, the aim nf Muslim organizations is to gain at least some of such
privileges. In Britain such corporate. recognition of a religious
commmity is alien to the legal system, and here the efforts of some
Muslim organizations to secure a legal recognition of the presence of
the Muslim community has taken the form of asking for the recognition

of Muslim family law as part of English domestic law. VYe shall look

at examples of current efforts to gain recognition in these two
different contexts in more detail later. But to underline the element
of continuity in the question we shall first look:at survivals of
historical Muslim communities in Western Europe and the circumstances

of their recognition.

* F

From the late 18th century the Ottoman empire was gradually
forced out of most of its European provinces culminating in the defeat
at the end of the FFirst World War. As the bnrders of the empire
withdrew, so subsisntial Muslim populations found themselves under new
governments., In differing circumstances such communities secured a -

degree of legal recngnition and protection in Austria and Greece.

The dual monarchy of Austria-Hungary acquired a substantial
Muslim pop_ulatinn at the; occupation of Bosnia-Herzegovina in 1878, and
before long there was a resident mufti in Vienna4. An act granting
privileges as a religious community was passed with special reference
to the province. Vhen the Habsburg government in. 1909 precipitated the
so-called Bosnian crisis by making the province an-integral part of the
federal monarchy an immediate necessity was to make this special act
into one with general applicatin. This was not an easy process and
met with opposition from some quarters. A new act was finally promulgated
on 15 July 1912 with the title "Act...relating to the recognition of the
followers of Islam of the Hanifite rite as a religious community".

Some of the provisions relate specifically to Bosnia-Herzegovina and.




lapsed when the province became nart nf'Yuposlﬁvaﬁlai the disintegration

of the Habsburg monarchy. The application of the act was extended to

D

Burgenland by covernment order no. 176 of 1924.

| The act is significant for its omissions as well as for what it
does state6; Article I gf&nts recornition to Hanafi Muslims "in the
kinqdoms.and statés repreéented in the Imperial Council” as a religious
commmnity in the terms of the Constitution of 21 December 1867, in

particular Article 15, according to the follbWing'provisions:

1. The formal legal status of the followers of Islam is to be
regulated by decree on the basis of autonomy and self-
deterninaticn, though under state supervision, 28 soon as:
the estqbllshment and maintenance of at least one religious

congregation (Kultusgemelnde) has been secured.

Pious foundations for Islamic religinus purposes may be
established even before the constitution of a rellglous

congregation.

Section 2 allows réligious functionaries from Bosnia-Herzegovina
to be invited to serve elsgwhere in the empire. Althouch the reference
to Bosnia-Herzegovia meanshthat this section has become obsoléte,.it
has been read to imply that religious functi~naries in Islam - as in

other communities - must be Austrian citize_ns.7

Sections 3-6 subject the activities of an Islamic community and its
| fanctlonarles to consideratiohs of public order and the law o:E' the land.
Sectlans 7—8 relate to registration of blrths deaths and marrlages

and have been superseded by later legislation.

Article II makes implementatin of +hls a¢t the resnans1b111ty of

the ministries of education, home affalrs and justice.

In the debates prior to adoptidn of this act the question of
Islaric marriage law had caused certaln problems. The act of 1874

(RGB1 no. 68/1874) had specified the manner in which recognition was

to be gained. But it apparently had remained inoperative because it
failed to deal with the question of Islamic marriage lawa. The new
act takes+accdunt of this in.Article I, partly in sections 7 and 8,

dealing with registration, and partly in section 6, which grants the




;totectlon of the L-mw to "the tea.chmp‘s, instructions and’ customs of

Islam...insofar as they do xot confllct with the law of the land.”

- The crucml questiin raised by this act and its continued existence
in the Austrlan statute tooks is the nature of the recognition lsr"n:':a.nted9
Jurists have not agreed ¢n whether the relognition stated in the act
is effective at promulyation, with the form dependént on the creation
of a congregation acceriing to the provisions of section 1, or whether
recognition only becongs eff ective at such time as a congregation
satisfactory to section 4 be established. The debate depends essentially

én whether the preamkle and section 1 of Article I are read independently

6f each other or togethe: respectively.

Another question hs been whether the act has not Beén effectively
m~nde 34 dead letter by Liter legislation. The Treaty of St Germain of
_1919 g‘aaranteea freedor of worship to all religious communities
regardless of existing forms of recognition. Section 1, 3rd paragraph,
| of the 1912 act also mkes the establishment of pious fouhdations
independent of the act and , therefore, presumably subject to Austrian
law oh charitable ¢ oundatlons. The combined effect, it has beaen
argued, is to leave thig act with Tn.o effacts which cannot be achieved
under other statutes. *t is probably not without significance that
thls 1'Ltter 'a.rsf'ument was advaneed in the 1930 s, when the political
atmosphere in Central Earope combined with the earlier cession of the

main Muslim populati-n tentres to Yugoslavm made it possible to

ignora the small Muslin population that remained in Austria.

Through nearly the vhole of the hlStOI',}?' of post-Habsburg Austria
there has been an orgnifed Muslin community in Vlenna1o - At various
times a reorganization has taken place, most recently with the
es__tabii.s.hment of the Muslim Social Service (Moslemischer Sozialdienst)
in 1964, In 1971 this orpanization helped start a process whereby
the Austrian state was otliged again to take up the question oi"-' the
1912 act. In a 1etter of 26 January 1971 the Federal Ministry of
Education was asked to grant I'ecognition to an Islamic ‘religinus con-
greo~ticrn in Vienn~ under the terms of the 1912 wt11 ';*130 involved
in this move were the Muslim Students' Union, the Unlon of Tarkish

Workers of Viemna and the Yranian Islamic Students' Society.




The burcaucratic processes involved have been extremely time
consuning, but since 1971 the apnlicatinn was given the strong support
both of Chancellor Kreisky and Cardinal Koenig. The applicants have
had to draw un*a constitution for the Islamic community in Austria.
From the draft of 1978 it appears that the application now relates to
an umbrella Islamic nrgwnization which will consist of a number of
local congreg tions not restricted to Vienna. Prior to first elections

under this draft, the members of the Muslim Social Service and the

Muslim Students' Union would constituté the membership.

The reaction of the government as well as the concerns of the
aﬁpliéants quite plainly reject some of the arguments of the 1930's.
relafing to the continuved value of the 1912 act. By its acceptance
of the application the government has recognized the contihuing
validity and application of the act. It is also clear that the
guarantee of religious freedom combined with the rights of pious -
foundations under charity law were not a sufficient substitute. The

tax privileges and access to religious instruction enjoyed by other

religious communities were not extended to the Muslims.

Following-some required redrafting of the constitution for the
Austrian lslamic community, recognition was finally granted by the
fFedéral'Ministry of Education and the Arts in a letter to the Muslim
Social Service dated 2 May 1979:

In accordance with the provisions of Article I, section 1, of
the law of 15 July 1912, RGBl. No. 159, relating to the

recognition of the followers of Islam of the Hanifite rTite as
a religious community, and with reference to sections 4 and 5
and the last paragraph of section § of the law of 20 May 1874,

RGBl. No. 63, relating to the legal recognition of religious
communities.,

Approval is granted:
1. to the. establishment of the first Islamic religious
congregation of Vienna;

" 2. to the constitution of the Community of Muslim Believers
in Austria in accordance with the law of 15 July 1912, RGBI.
No. 159, relating to the recognition of the.followers of Islam
of the Hanafite rite as a religious community.
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Modern Crecce has similarly inherited a Muslim population from

"' ‘the Ottoman empire but in circumstances which have differed markedly
‘from those prevailing in Austria. Tollowing the First World War and

‘the campaigns of Kemal Atatirk, Greece found inself with a Muslim pop-
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ulation in Western Thrace, today amounting to perhaps 150,000 ~. A

sizeable Greek Orthodox minority continued to live in Turkey, especially

- “in the region of Istanbul. The status and privileges of the Musglims

of Thrace were determined in one of the Treaties of Sevres of 10 August
1920, and was signed hy that country and the allied powers., When the
main treaty was rendered inoperative by the revolution of Kemal Atatlirk
a new treaty complex was negotiated and signed at Lausanne on 24 July
1923. The main peace treaty contained clauses relating to the Greek
minorities in Turkey in its Part I, section 11113 The status of the
Turks of Western Thrace was regulated by a protocol which made the
provisions of Sevres part of the Lausanne treaty14 Turkey was not
directly a signatory of either the related Sevres treaty cxr the .-

Lausanne protocol, but became.a party directly through its accession

"to other parts of the Lausanne complex.

Article II of the Sevres treaty guaranteed freedom to practice
any religion within the limits »f public order and morals;15ArtiCles

ITIT-IV dealt with nationality, and Article VII guaranteed equality of

legal, civil and molitical rights regardless of language or religinn.

Article VIII established the equal:right of minorities to se® up and

run their own "char:itable, religious and social institutions, schools

- and other educatisnal establishments,..." Particularly relevant to

Muslims was Article XIV: .

Greece arsrees to take all necessary mea sures in relation to
- Muslims to ennble questions. of family 1w and ncrsonal status

to be regulated in accordance with Muslim ‘usage.

Greece undertakes to afford protection to the mosques,
cemeteries and other Muslim religious establishments. Full
recognitinn and all facilities shall be assured to pious

foundations (wakfs) and Muslim religious and charitable
establishments now existing, and Greece shall not refuse to
the ecreation of religi-us and chnritable establishments any
of the necessary facilities guaranteed to other private
establishments of this nature. I







