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FORMS AND PROBLEMS OF LEGAL RECOGNITION

FOR MUSLIMS IN EUROPE'

Jhrgen S. Nielsen

The presence of Muslims in Europe is in itself not a new phénomenon,
but their presence in large:concentrations in the cities of Westerm
Europe is. With 2 million in France, 1.5 million in West Germany and
1T million in Britai.r12 and, more significantly perhaps, concentrations
of tens of thousands in jndividuwal cities throughout the continent,
there are inevitably implications not only of a Social and enonomic

nature but also legal implications.

The Muslims of Western Europe have over the last glecade been
engaged in extensive organizational activity. Some of this activity
has sprung from local, community hased organizations centred on small
mosques, sufi orders and nationality groupings. At the other end of

the scale has been the activity of '"mon-community oresanizations”

working at a natimmal and internatinnal 1e,vel3. Distinctions between
the two levels can be made more clearly in some countries tﬁan in
others, and in a few countries it cannot be made at all. In any case,
the distinction is becoming increasingly invalid as the two 1,e§relé
meet, interact and coordinate their activities and structures. One
inevitable consequence of these developments is that comparisons are
made with the parallel institutions of other religious communities,
and particularly with the Christian churches. Today all European
states regard themselv:s as being more or less secular, favouring no
one religion, guaranteeing freedom of worship and assembly to all
religions. So Muslims feel it to be particularly onerous that they
should not both as individuals g,nd as commmities share in the legal

privilerses of the Christian chuiches.

What such privileges consist of clearly varies from one country
to another. In, for example, Scandinavia and West Germany the
established churches' finances are secured through the tax-collecting
machinery of the state, 1In Germany it is passed on to the recognized

religious communities to administer independently, while in Denmark




the established church is part of the state. This automatically accords
those churches great material henefits to which the unrecognized
communities, be they Christian or Muslim, have no access. In such
commtries, where churches have recornition as corporate bodies in public
law, the aim nf Muslim organizations is to gain at least some of such
privileges. In Britain such corporate. recognition of a religious
commmity is alien to the legal system, and here the efforts of some
Muslim organizations to secure a legal recognition of the presence of
the Muslim community has taken the form of asking for the recognition

of Muslim family law as part of English domestic law. VYe shall look

at examples of current efforts to gain recognition in these two
different contexts in more detail later. But to underline the element
of continuity in the question we shall first look:at survivals of
historical Muslim communities in Western Europe and the circumstances

of their recognition.

* F

From the late 18th century the Ottoman empire was gradually
forced out of most of its European provinces culminating in the defeat
at the end of the FFirst World War. As the bnrders of the empire
withdrew, so subsisntial Muslim populations found themselves under new
governments., In differing circumstances such communities secured a -

degree of legal recngnition and protection in Austria and Greece.

The dual monarchy of Austria-Hungary acquired a substantial
Muslim pop_ulatinn at the; occupation of Bosnia-Herzegovina in 1878, and
before long there was a resident mufti in Vienna4. An act granting
privileges as a religious community was passed with special reference
to the province. Vhen the Habsburg government in. 1909 precipitated the
so-called Bosnian crisis by making the province an-integral part of the
federal monarchy an immediate necessity was to make this special act
into one with general applicatin. This was not an easy process and
met with opposition from some quarters. A new act was finally promulgated
on 15 July 1912 with the title "Act...relating to the recognition of the
followers of Islam of the Hanifite rite as a religious community".

Some of the provisions relate specifically to Bosnia-Herzegovina and.




lapsed when the province became nart nf'Yuposlﬁvaﬁlai the disintegration

of the Habsburg monarchy. The application of the act was extended to

D

Burgenland by covernment order no. 176 of 1924.

| The act is significant for its omissions as well as for what it
does state6; Article I gf&nts recornition to Hanafi Muslims "in the
kinqdoms.and statés repreéented in the Imperial Council” as a religious
commmnity in the terms of the Constitution of 21 December 1867, in

particular Article 15, according to the follbWing'provisions:

1. The formal legal status of the followers of Islam is to be
regulated by decree on the basis of autonomy and self-
deterninaticn, though under state supervision, 28 soon as:
the estqbllshment and maintenance of at least one religious

congregation (Kultusgemelnde) has been secured.

Pious foundations for Islamic religinus purposes may be
established even before the constitution of a rellglous

congregation.

Section 2 allows réligious functionaries from Bosnia-Herzegovina
to be invited to serve elsgwhere in the empire. Althouch the reference
to Bosnia-Herzegovia meanshthat this section has become obsoléte,.it
has been read to imply that religious functi~naries in Islam - as in

other communities - must be Austrian citize_ns.7

Sections 3-6 subject the activities of an Islamic community and its
| fanctlonarles to consideratiohs of public order and the law o:E' the land.
Sectlans 7—8 relate to registration of blrths deaths and marrlages

and have been superseded by later legislation.

Article II makes implementatin of +hls a¢t the resnans1b111ty of

the ministries of education, home affalrs and justice.

In the debates prior to adoptidn of this act the question of
Islaric marriage law had caused certaln problems. The act of 1874

(RGB1 no. 68/1874) had specified the manner in which recognition was

to be gained. But it apparently had remained inoperative because it
failed to deal with the question of Islamic marriage lawa. The new
act takes+accdunt of this in.Article I, partly in sections 7 and 8,

dealing with registration, and partly in section 6, which grants the




;totectlon of the L-mw to "the tea.chmp‘s, instructions and’ customs of

Islam...insofar as they do xot confllct with the law of the land.”

- The crucml questiin raised by this act and its continued existence
in the Austrlan statute tooks is the nature of the recognition lsr"n:':a.nted9
Jurists have not agreed ¢n whether the relognition stated in the act
is effective at promulyation, with the form dependént on the creation
of a congregation acceriing to the provisions of section 1, or whether
recognition only becongs eff ective at such time as a congregation
satisfactory to section 4 be established. The debate depends essentially

én whether the preamkle and section 1 of Article I are read independently

6f each other or togethe: respectively.

Another question hs been whether the act has not Beén effectively
m~nde 34 dead letter by Liter legislation. The Treaty of St Germain of
_1919 g‘aaranteea freedor of worship to all religious communities
regardless of existing forms of recognition. Section 1, 3rd paragraph,
| of the 1912 act also mkes the establishment of pious fouhdations
independent of the act and , therefore, presumably subject to Austrian
law oh charitable ¢ oundatlons. The combined effect, it has beaen
argued, is to leave thig act with Tn.o effacts which cannot be achieved
under other statutes. *t is probably not without significance that
thls 1'Ltter 'a.rsf'ument was advaneed in the 1930 s, when the political
atmosphere in Central Earope combined with the earlier cession of the

main Muslim populati-n tentres to Yugoslavm made it possible to

ignora the small Muslin population that remained in Austria.

Through nearly the vhole of the hlStOI',}?' of post-Habsburg Austria
there has been an orgnifed Muslin community in Vlenna1o - At various
times a reorganization has taken place, most recently with the
es__tabii.s.hment of the Muslim Social Service (Moslemischer Sozialdienst)
in 1964, In 1971 this orpanization helped start a process whereby
the Austrian state was otliged again to take up the question oi"-' the
1912 act. In a 1etter of 26 January 1971 the Federal Ministry of
Education was asked to grant I'ecognition to an Islamic ‘religinus con-
greo~ticrn in Vienn~ under the terms of the 1912 wt11 ';*130 involved
in this move were the Muslim Students' Union, the Unlon of Tarkish

Workers of Viemna and the Yranian Islamic Students' Society.




The burcaucratic processes involved have been extremely time
consuning, but since 1971 the apnlicatinn was given the strong support
both of Chancellor Kreisky and Cardinal Koenig. The applicants have
had to draw un*a constitution for the Islamic community in Austria.
From the draft of 1978 it appears that the application now relates to
an umbrella Islamic nrgwnization which will consist of a number of
local congreg tions not restricted to Vienna. Prior to first elections

under this draft, the members of the Muslim Social Service and the

Muslim Students' Union would constituté the membership.

The reaction of the government as well as the concerns of the
aﬁpliéants quite plainly reject some of the arguments of the 1930's.
relafing to the continuved value of the 1912 act. By its acceptance
of the application the government has recognized the contihuing
validity and application of the act. It is also clear that the
guarantee of religious freedom combined with the rights of pious -
foundations under charity law were not a sufficient substitute. The

tax privileges and access to religious instruction enjoyed by other

religious communities were not extended to the Muslims.

Following-some required redrafting of the constitution for the
Austrian lslamic community, recognition was finally granted by the
fFedéral'Ministry of Education and the Arts in a letter to the Muslim
Social Service dated 2 May 1979:

In accordance with the provisions of Article I, section 1, of
the law of 15 July 1912, RGBl. No. 159, relating to the

recognition of the followers of Islam of the Hanifite rTite as
a religious community, and with reference to sections 4 and 5
and the last paragraph of section § of the law of 20 May 1874,

RGBl. No. 63, relating to the legal recognition of religious
communities.,

Approval is granted:
1. to the. establishment of the first Islamic religious
congregation of Vienna;

" 2. to the constitution of the Community of Muslim Believers
in Austria in accordance with the law of 15 July 1912, RGBI.
No. 159, relating to the recognition of the.followers of Islam
of the Hanafite rite as a religious community.

® & 0o o

* X *
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Modern Crecce has similarly inherited a Muslim population from

"' ‘the Ottoman empire but in circumstances which have differed markedly
‘from those prevailing in Austria. Tollowing the First World War and

‘the campaigns of Kemal Atatirk, Greece found inself with a Muslim pop-

12

ulation in Western Thrace, today amounting to perhaps 150,000 ~. A

sizeable Greek Orthodox minority continued to live in Turkey, especially

- “in the region of Istanbul. The status and privileges of the Musglims

of Thrace were determined in one of the Treaties of Sevres of 10 August
1920, and was signed hy that country and the allied powers., When the
main treaty was rendered inoperative by the revolution of Kemal Atatlirk
a new treaty complex was negotiated and signed at Lausanne on 24 July
1923. The main peace treaty contained clauses relating to the Greek
minorities in Turkey in its Part I, section 11113 The status of the
Turks of Western Thrace was regulated by a protocol which made the
provisions of Sevres part of the Lausanne treaty14 Turkey was not
directly a signatory of either the related Sevres treaty cxr the .-

Lausanne protocol, but became.a party directly through its accession

"to other parts of the Lausanne complex.

Article II of the Sevres treaty guaranteed freedom to practice
any religion within the limits »f public order and morals;15ArtiCles

ITIT-IV dealt with nationality, and Article VII guaranteed equality of

legal, civil and molitical rights regardless of language or religinn.

Article VIII established the equal:right of minorities to se® up and

run their own "char:itable, religious and social institutions, schools

- and other educatisnal establishments,..." Particularly relevant to

Muslims was Article XIV: .

Greece arsrees to take all necessary mea sures in relation to
- Muslims to ennble questions. of family 1w and ncrsonal status

to be regulated in accordance with Muslim ‘usage.

Greece undertakes to afford protection to the mosques,
cemeteries and other Muslim religious establishments. Full
recognitinn and all facilities shall be assured to pious

foundations (wakfs) and Muslim religious and charitable
establishments now existing, and Greece shall not refuse to
the ecreation of religi-us and chnritable establishments any
of the necessary facilities guaranteed to other private
establishments of this nature. I




Responsibility for overseeing the implimentation of the treaty
.. "was placed with the League of Nations, whose consent had to be obtained

for any modifications. Article I stipulated that Articles ILI-VIII
"shall be re€ognised as fundamental laws, and that no law, regulation
or o ficial action shall conflict or interfere with these stipulations,
nor shall any law, regulation or official ection prevail over them."
The terms of those articles were duly incorporated in the Greek
Constitution in its articles 37-42. Article XIV, although-not of the
same constitutional status, effectively still applies today, ‘and matters
of marriage, divorce, successi-n, maintenance and guardianshdip remain
under the jurisdiction of the Chief Mufti16. One final point to be made
1s that because the sta':tus‘ofMuslims in Greece is a matter not: primarily
of domestic law but one of treaty obligation, it is dependent on ‘the
continued effectiveness of the treaty. ©So, for example, -if Turkey
were to violate the Lausanne provisions relating to the Greek minorities

in Turkey, the Greek covermment might feel free to revoke the privileges

accorded fts own Muslim minorities.

¥ * *

The question of the legal recognition of the Islamic community
in various European countries is a matter of some importance, in
particular in that majority of Western European stz tes which have the
concept of a public law corporation (the German KBrperschaft des Bffet-
lichen Rechts). Austria's act of 1912 is an aerly example of recognition
in such a system. There are clear advantages to the Muslim community
in gaining access to the privileges from such recognition, and there
is a strong case for arraing that to withhold recognition would be
inequitable. In many of the countries concerned - this is certainly
so in Austria and the German Federal Republic -~ the tax authorities
collect church taxes and hand them over to the recognized churches.
As a result the massive funds of the recognized churches are often an
exaggerated reflection of the commitment of their membership. On the
other hand, the nnn—recognizeé communities must snend time and effort

to | secure funds.

An equally important point is that j'n-‘some states recognition




grants the right to denominational religious instruction in the state
school system. Withholding this privilege from Muslims has the. doubly
wnfair consequences of forcing -them to make suitable arrangements in

their own time and of laying the onus on them of withdrawing children

from religious instructinn in the schools.

Experience has shown, however, that even when there 1s a willingness
to grant recognition, the way ahead to do so has been beset by problems.
Inevitably, the organized institution of a recognized religilous
community becomes potentially powerful by the mere fact of receiving
and administering the funds collected by the tax authorities. This
potential power is extended by the institution's status, now reinforced
in law, as a mediator between the secular authorities and its membership
in matters related to religious identity. There are here the seeds of
~ ‘conflict between rival institutions claiming recognition' on behalf of

" the same religious community.

The Austrian claim for recognition has been fortunate in that
the few organizations involved have from the beginning worked coopera-
tively. The situation in West Germany has tended in the opposite direc-
tion. The multiplicity of Muslim organizations there has mitigated
against recognition, both because a.ppoh'ents could argue that it was
not clear who should be recognized and because of the sometimes intense

~rivalries among the various organizations.

At various tires different organizations have sought recognition
in various nember states of the Federation. For example, the "Islamische
Geme inde Deutschlands" in Schwetz ingen (Baden—Wﬁrttemberé) soﬁght
- recognition. The rejection came both from the State of Baden-
 Wlrttemberg and from other Muslim organizations. On 9 December 1977
.the Minister of Religious Affairs stated in the Stuttgart parliament:

Following a recommendation from the conference of ministers

of religious affairs (of the states of the Federal Republic

of Germany) the membership of a religious community with
character of a public corporation must not fall below 0.1%

of the nopulation of the state. The "Islamisché Gemeinde
Deutschlands" has not shown that its membership satisfies

this gsuide-line. There is also continuing uncertainty over
the relationship with the overwhelming majority of the Muslims
resident in Baden-WWrttemberg who are not included in the
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1
Islamische Gemeinde Deutschlands. 1

- It was specifically on this last point that the Islamic Cultural
Centre in. Cologne and the Islamic Union of" Badén—Wllrttfe_mberg'_prot_ested

that. the Schwetz ingen group had no right to speak on behalf of Muslims

. 18
in Germany.

In fact the Islamic Cultural Centre had a far better claim to
speak on behalf of substantial sections of the Muslim population.
WVhile the Schwetzingen group is little more than one congregation the
Cologne Centre is the hase of the Stileymanli movement in Germany with
160 mosques and closely cooperating with two smaller regional groupings
- with a further 13 congrega,’c_ions.19 In early 1979 the Islamic Cultural

Centre has duly proceeded to seedk recognition with the ministry of
religious affairs in DUsseldorf (for the state of Nordrhe in-ilestfalen).

The. request has been given the support of at least one other of the

main Islamic groupings in Germany and is being accompanied by a major

camfaign to win public support.zo It also has the support of both the

Catholic and Protestant churches.
* ¥ ¥

A Buropean country with a recently arrived Muslim community,
which has been granted recognition is Belgium. An early attempt to
seek recognition was made in 1971 with a bill put before the Senate
on 24 March. The explanatory memorandum introducing that particular

bill explains the legal privileges to which access was sought as well

as the grounds on which the bill was being :'m’cI's::acihutcecit1.‘.'-'2‘I

There is no state religion in Belgium; all faiths are permitted.
However, recognition .of a faith involves the granting of legal
personality to the org-ns of this faith and permits the
allocation of subsidies and salaries. In Belgium four faiths

are recognized: the Catholic, the Protestant, the Anglican and
the Jewish faiths.

The number of those who profess these religions is very
different. It is estimated that eight million Belgians
belong t» the Cathnlic religion, while the nwber of Protestants,
for example, is 43,000. Since the last recognition, put into
effect by the act of 4 March 1870 regarding the temporal affairs
of religion, in favour of the Protestant, Anglican and Jewish
churches, religious life in our country has experienced profound
changes, in particular since the Second Vorld War.

e
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The shortage of manual labour, on the one hand, and the
rise of countries in the third world, on the other, have caused
the immigration into our couniry of large numbers coming from
abroad, in particular from the Mediterrancan basin. This is
espec1a11y the case for a significant group of Musllms, who
oontinue - to practice theix religion and who can, in  that respect,
refer to the freedom of religion defined and guaranteed by
articles 14,15 and 16 of the Constitution, '

A few figures will summarize the situation. Counting only
workers in employment, the number of Muslims, according to the
latest estimates of the Ministry of Employment and Labour,

- already -amounts to 30,000: 10,000 Turks, 2,000 Algerians, 15,000
Moroccans and 3,000 Tunisians, Libyans and Egyptians. The
Islamic Cultural Centre in Brussels estimates the total number

of Iuslins rdsident in Belgiun at about 100,000,

- Oth the basis of this figure the Centre is seeking to
realize a number of projects designed to facilitate the practice
~of the religion of the Muslim faithful settled in Belgium.

Firstly, there is the matter of a mosque in Brussels.
This could be installed in the Oriental Pavillion of the Parc
du Cinquantenaire, which the government has nut at the disposal
of the Centre to serve-as oratory and centre for scientific,
educational and philanthropic activities. The concessionary
deeds were signed on 13 June 1969. At the moment work ia in
progress with a view to transforming the Pavillion into a
large mosque which could acconmodate one thousand believers.

For the present, the Muslim community has a prayer
house in Brussels -~ whi. e awaiting the completion of the mosque -
and a mosque in VWatersclei, where there are manyMuslims. In
Liege, Islamic rites take place in a disused chapel, placed
at the disposal of the Muslim community by the bishop.

Another objective of this community is to obtain a cemetery
for its exclusive use where the believers can be buried
according to their rites. The organization of burial grounds
is, as is known , regulated by the decree of 23 Prairial, year
XII. Article 15 of this decree provides that, in localities
where several faiths are professed, each falth should have

: its own exclusive burial grownd, If the local authority only

' has one cemetery, it must be partitioned so as to provide
each f~ith with a distinct section-and a separate entrance.
Consequently, the acquisition of a Muslim cemetery must be
pursued at the local level. -

In conclusion, it seems equitable to us that the Islamic
religion from the present moment be phaced on -the ‘same footing'
as the other four recognized religions. To this end it is
suff icient to emend accordingly the act of 4 March- 1870 regarding
the temporal affairs of religion.

The proposed. amendment affected article 18 of the mentloned act,
but the bill was not taken any further. B
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A new ttempt to gnain seeosmaticon wao mace an 1572, when a bill
with the same breamﬁle as the one quoted nbo#e was put before the
Senéte;ez A few months later a dirferent group of senators tabled a
bill seeking recognition of Islam and humanism.23 Both biliswere
eferred to thr Justice Commission which investigated the subject during
1973. On 28 May 1974 the Commiscion presented a report, which proposed
that Islam be recognized.24 The question of recognition of humanism
was delayed to allow further investigavion. Objections from the
:qunsors of this second bill had bzen cverruled, aad the report had .

been adopted wnanimously by the Commission. For technical reasons the

Commision proposed an addition to article 19 cf the 1870 act.

The bill was pagse? hy *h~ Senate on 20 June 1974, by the Chamber
of Representatives on 17 July 1974, and received the King's signature
25

two days later. fhile granting recogaition, the act made the

estéblishment of the organizati-ns wiiich would benefit subject to
authorization. The responsibilities »f finance and oversight were
placed on the provincial authorit:es, wherecas tne other recognized

26

religions were administered at local autherily level.

" Regulations governing the orgaxnization of the provincial Islamic
authorltles, which would .be respcacible wncer the act of 1974, was finally
granted by royal decree dated 3 May 1979. ol The decree regulates the
composition and election proczdures of ithece provindiial Islamic
authorities, as well as their temmc of reference. and rules of procedure.
FPhei;'financial affairs are placed fizmly tnder the scrutiny of the
'provincial,gévernor4 The Isiamic Culiural Centre in Brussels 1s

confirmed as the Islamic body with overcigne in religious matters.

!

. In'WésternﬁEurope the United Kinglom is 1he main example of a
country where the status of ccutablishied church does not entail significant
priviléges iﬁ the fields of church income and religious education.

‘Church schools are in a minority, and because of the historical
multiplicity of various Christian denominations it 1s some time since

the Church of England has had exclucive coatrol over religious education
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in the state school system. Additionally, of course, the concept of

a religious community being a "corporation in public law" does not
exist, so there is no way in which the Islamic community can be granted
"recognition" by the simple expedient of enabling legislation, as in

Belgium or Germany, or by government orxder, as in Austria.

The efforts of Muslim organizations heve therefore tended to he

“fragmented across a variety of specific issues, such as access to

‘correct diet in shops, schools and places of work; facilities for Islamic

" burial; the right to time off for Friday noon prayers and holidays at

28

the two festivals; and single-sex education. = In Britain, as in most
of Burope, many of these points can be, and are, settled at the local

level. But some Muslims would like to see legislative support.

The point, however, which for some is a crucial test of future
relations between Muslims and British society in general, is whether
Shari'a family law can gain recofgnition as the law applicable to
Muslims in Britain. The Union of Muslim Organizations of U.K. and Eire
(U.M.0.) held a conference on the subject in Birmingham in 1975,
Together with the Anglo-Asian Conservative Society the U.M.0. sponsored
a meeting at the House of Commons in January 1977 to discuss the
matter of Shari'a family law as well as the poinis nentioned z2bove. -.

Inf~rmal meetings between the U.M.0. and certain members of parliament

have taken place regularly since then.

The arguments for introducing Shari'a family adaw were succinctly
put by Shaykh S.A.Darsh, Imam of the London Islamic Cultural Centre,

at the Birmingham conference in 1975:29

When a Muslim is prevented from obeying this law he feels that
he is failing to.fulfil a religious duty. He will not feel

at peace with the conscience or the environment in which he
lives and this will lead to disenchantment... They firmly
believe that the British society, with its rich experience of
different cultures and ways of life, especially the Islamic
way of life which they used to see in India, Malaysia, Nigeria
and so many other nati-ns of Islamic orientation, together
with their respect for personal and communal freedom, will
enable the Muslim migrants to realise their entity within the
framework of the British society. When we request the host
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society to recognise our point of view we are appealxng to a
tradition of justice and equity well established in .this
country. The scope of the Family Law is not wide and ddes not
contradict, in essence,- the law here in this country. Both

aim at the fulfilment of justice and happiness of the members
~ of the family. Still, there are certain Islamic points which,

-~ with understanding nnd the spirit of accomodation, would not

@0 so far as to create difficulties in the' judiciary system.
After all, we are asking for their eppllcatlon among ourselves,
the Nusllm commmity, as our Christian brothers in Islamic
comtries are following in the family tradition and the
Christian point of wview. The Qur an 1teelf has given them this

o o,

while feaoticns on -the practical pnints were'positiee, there was
generally fhe resnonse that to allow Shari'a faﬁily law to become part
~ of English lew wwuld be divisive and retrogre381ve.30 It was pointed
out th-t mmnj'Chrletlane also obJoct to aspects of the present unified
 and secular f amll‘,r law of England. Some quertere e.lso remarked that

it was far from clear that the request had the unnort of all Muslims

in the country.

+ .Seme parts of Muslim_family law'are more probiematic than others.
‘mxisting; English law of inteStaée succession wOuld a,llow | a will to be
- Written Whlch would lelde an estate according to some kind of Islamic

law., There 1s, however no ev1denoe of thls faclllty belng-exP101ted

jFurthermore .one wonderS'whether-aIMusllm widow, left one elghth of an

~ estate in.certain clrcumstanoes, could not successfully contest such

a will in the courts.

In fect the main areas of contentlon would be marriage and

i_dlvorce. 1t 1s ironic that, while thejEnplleh reJectlen of suggested
_Islamlc femlly law has been most catesorical on exactly these two
points, it 1is here thlt leelslatlﬁn over the. naet decades hae been most

' aCGOﬂmodatlnq But thls has been in the area of prlvate xnternatlonal
law rather theniEnglleh dﬁmeetlc law proper.lchcordlne toZEngllsh

ecommon law a person's domlclle, and not nmtlonallty, determlnes the

- fumlly law tO'whlch he is subject.

¢y

iy, ' - - I T -
On the questlon of:marrlage Engllsh leW'was for a 1ﬁnﬂ-t1me bound

by a court decision of 1866, commonly known as lyde v.. Hyde.. In it the
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- judge stated: "Marriage, as awnderstood in Christendom, may be def ined
ag.the 'voluwntary union of all others" . He drew the implication that

Enﬂllsh ceurtq oould grant no rel1of enforcetno rlﬁhbe or duties
~related: to a marriege which LGS nctually or potontlally pdygamous .
° Strictly SDERkInﬁ'thlS meant that marrlagee conducted according to
‘~Sher1'a 1qw or its wdﬁptatlons in Muslim countries were not recognized
'“;?‘ae mnrrlmees ‘for the purpose of claiming welfare payments, maintenance,

divorce, custody,_etc.

As Muslim immigration increased after the Second World War this
state of affairs became increasingly intolerable and a series of

~statutes relating; to National Insurance contained the following clause:

o o marrla@e performed outside the United Klnwdom.under a,
lsw which permits polygamy shall be treated for any purpose
~of this Act as beins and h1V1np at all times been a valid

’ marriage 1f31.,the marriage has in fact at all times been
- Mmonogamous . -

Although this clearly went some of the way to'imeaeveﬁen invidious
'situation, account was yet to be taken of marriages which had been or
' were aetﬁaiiy polygamous. In 1971 the Law Commisslon in a ‘report on

; polyeumoue marriages eugeested further reforms, some of whlch'were
1ncoreoreted in the Social Security Aot of .1975. Tne blas 13; however,

.

5till strongly in favour of actually monogemouS'narrlages. '

A more immediefe ceneequenCe of the Lewicemmission}s report‘was
the Matrimonial Proceedings (Polygamous Marriages) Act of 1972. While
'the'decision Hyde v. Hyde had been modeeated somewhat as regards

| -;‘natlonal msumce, 1t still stood in other fields. Sometlmes extrenme

hardshlp'had been caused bJﬁEngllsh*courts refusmb to hear cases
related tcapotentlally polygamous marrlages, even 1o the extent of

'.~_repard1nﬂ'the children as 1lleglt1mmte., The 1972 Act efPectlvely did

ﬁ;'away'W1th Hyde v. Hyde, telllnw the courts to hear such cases., It is
';mportmnt to note that the Act kept the whole questlon flrmly'W1th1n
the field of Drlvate 1nternmtlenal law, A marriage entered 1nt0by an
English domiciliary under a s?stem allowing polygamy is v01d 32 In

the field of divorce, a point whleh.anilsh.law has had problems with

‘arises from its preference for divorces obtalned by JudlCl&l proceedings,
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which talaq usually is not. It has, however, been recognized that
English law would recormize a talag, provided that the law of the

~ domicile of one or ﬁthér of the parties allowed it. In”1971 the

- Recognition Sf Divorces and Legal Separations Act added the criterion
of natiﬁnality, so that a person domicilad in Engl'md but a national

" or hahitual resident of a coultxy which had talag could obtain a

33

talaq in that oount:y.

- In the circumstances of large-scale first generation immigration

- from countries whose family law is based on the Shari'a, the system

of  private intefnatinnal 1 aw is bound to be tested to an unprecedented

. wrextent.  This is ﬁﬁrticul{rly sn in England where the concept of

donicile has been def ined 'in- the context ofIEngllshmen emlwratlng'to
the various parts of the empire. Domicile came to be deflned in such
a waf as 1o uphold the ties with the mother country.__Ind1V1duals who
had svent many decades abroad and ultimatély died abroad often
continued to be resarded ad Bnglish domiciliardes. In general, it has
been very difficult to establish in court that a change of domicile
has taken place. Courts in the United States, on the other_hand, have

tended to mﬁke such a chanse easier, because the U.S5. was a society

= A ot 1nm1#rants. There are siens that English couxts are beginning to
move towards a similar attitude to chanre of domicile. It would seemn,
‘therefore, that while the system of private internntionai law 1is
giving expanded scope for recognition of cértaih aspects of islamic
- family law, immigrants into England rmay expect that they will increasingly

- be excluded from benefiting from that feoognition.

To Judrre by the kind of cases that As:Lan advice centres are
deallnﬂ'W1th, confllct between Muslim 1mm1ﬁrants and the authorities

1n the fleld of family law - which would be the main field affected

by the introduction of some kind of Islamic law - are-concentrated
on the questlon of recosnition of marriage and divorce. The authorities
~particularly involved are social security and immigration. In both,
._+gthe administrators are often eithér ignoranf of or reluctant to take
s .ﬁotioe of the current legal position on recognition .of marriages or
;divoféés'concluded-in an Islamic system, and only in a few instances

1s it possible to appeal decisions to the courts.
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1 Complalnts relating to aocial security are overwhelmingly in the
cate@ory of rofusml to pay mrants and henefits to a second wife, because
'-elther*w polywwmoua marricee or a wrevinus divorce is not recngnized,
In relation to the immigration authorities entry nermits are. sometimes
;." refused wives, esnecihlly second wives, when the formnlities of marriage
"hmve not been fully complied with., In view of the English courts’
generally sagreeable attitude it seems particularly inconsistent that
‘entry permits are snmetimes not granted to second wives nf IPakistanis
whose m':rrnge has not beén registered. . The Pakistani Iluslim Family
Laws Ordlnance of 1961 introduced in its article 5 the requirement that
‘a'marriage should be reglstered,34 but lack of registration did not
affect the validity of the marriage, it merely incurred a fine. When
. immipr%tidn of “icers have refused to recosnize such marriages they
have in effect been rather more s+r1npent than .an BEnglish court would

have been.

" Then Pakistan left the Commonwealth the Pakistan Act of 1973 was
pasied in London’ to regulate the effects of this change of status.
ﬁMany Pikistanis were worried about losing the privileges in England

of being €Commonwealth citizens and became UK citizens. - The social
security authorities have generzlly interpreted this to mean also a
change' of domicile, although the two are not necessarily connected in
law. As a result they heve lost noft only  the privileges .attached to

- Dakistani nati-nality (access to Pdakistani talag under the 1971 act

discussed'above)‘but r1so those att=ched to a Pakistani domicile
according to private international law. Although this changed status
is related to one particuvlar nationality, it is often felt by thnse

affected as beingfunfair to them as Muslims rather than as Pakistanis.

| Returning“to the question of a legal recognition of Islam in

- England by legisla%ingufor'the‘application.6f‘3hari'a family law, a

}-qe

blank rejection in the form that has taken place so far seems, perhaps,
" to0-be too hasty. The Muslims themselves point out that the English
' lewal ‘profession has had extensive experience of administering an
.t IsTamic family law in India. One cnuld add that if the English courts
‘eon ‘cope with TIslamic law .in private international law, why not in

domestic law? It is also only since the”Matrimonial'Proéee&ings




17

(Polygamous Marriages) Act 1972 that it has been Jjustifie. to argue that
the English law on marrince is becoming secular. The Hyde v. Hyde
decision represented an explicitly Chrisbian view, and it is still
effective in English domestic law. However, the arsuments acainst
accenting a fragmentation of family l~w along rﬁliﬂinué lines remain

SO strong-and nunerous that the ultimate response should most probably

remain a rcjection.

It must immediately, however, be imphasized that the demand for
~ the introduction of Islamic family law is not supported by all Muslims,
whether individuals or ormanizations. Some, while agreeing in
principle, oppose the timing, and others disagree on the grounds that
there are issues of much more immediate concern. ¥inally, large groups,
mainly worganized, find the whole.question irrelevant to their

situation as Muslims in Britain.

¥ ¥ *

Attemptas to seek some kind of legal recognition on the part of

Muslims in Europe have, for obvious reasons, taken different forms in

- various European countries. The legal, political and social contexts
have to a great extent determined not only the form of recognition
sought but also the host communities reactions to such attempts. In
most European countries Muslims have sought access to at least some of
the corporate privileses available to other religious communities. In
the absence of such corporate prigileges in Britain, one section of
the Muslim~eommunity there has sought application of Islamic family
law, Underlying such widely differing ciroumstances is surely a concern
to establish a corporate existence as a part of the lslamic community
as a whole - a particularly important concern at & time when Islam
world-wide is experiencing a resurgence ofself-confidence and is

exnerimenting with new Islamic institutions inclusive of the whole

community.

The absence of the concept of corporate recognitidn from the
legal system in England may turn out in the medium term to have hampered

the development of an Islamic communal existence in Britain. Introduction
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of Tslamic family law is not something on which the Muslims have
been able to agree, either at the level of inter-organizational

efforts or as between organizations and the vast number of ordinary
Musl ims coricerned with the nroblems of everyday life. In mainland
Europe the search for cnrpornte recognition hes been and is bringing
Muslims tomether at both those levels. Disogreements have been not
about the princinle of seeking recognition but about which parti€ular
body should be recognized. The availability of cornorate recognition

has thus made the responsibility of unified action ursently desirable.

But the preséures_ created by seecking corporat recognition go beyond
requirine merely unified action. The Austrien Muslim codies, which
have recently gnined recognition, are the first to admit that their
success is only the beginning and not the conclusion of & processe.
The state, by recognition, has only provided an enabling framework,
within which the responsihility for aﬁy further developmént falls
squarely on the Muslims thefnsélves. The crﬁcial test of their ability
to take up this responsibility, both in terms of the onportunities
provided by the law and the state and in terms of their own concemns,
lies in the srea of religious education., The right now exists 1n
Austria, and in some other countries when recognition is achieved, of
teaching Islam to Muslim children as part of the state school system.
But this right can only be exercised if the Muslims themselves can
develop the curricula and teaching material and provide the teachers

acceptable to the educati-n authorities, and to the standards

applicable to the other religions recognized.

It is beCﬁmiﬁc, increasingly clear that thé complex problem of how
to pass on the faith from one ceneration to the next, in 3 soc:.a,l
and cultural context which is at best neutral and at worst subtly or
explicitly subversive, 1s concerning Muslims of all persuasions and
cultural backzrounds regardless of their place In and degree of
commitment to institutional structures. The need for corporate recognition
in mainland European countries would appear to be re inforcing the
movement towards that realization, while the inapplicabilitjr of
corporate recognition in Britain creates a danger that efforts will be

fragmented and dissipated and that consequently 2 main factor necessary

to the ‘continuing vital existence of Islam in this country 1is weakened.
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